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FOR 


Regulating the Law, 


'fo make the ſame more plaine and 


»* eafie to bee underſtood, and lefſe Charge- 


able and expenſive then 


By Yet —_ 4. 

8d Tr, I take for an undeniable principle, that 
Fay the Law which ſo much concernes every 
man, ought not to bee a Myſterie, but as 
much as pofſible be made mok proſpicu- 
ous ang evident to the meaneſt capacitie, nothing be- 
ing more unjuſt then for a man to be judged by 2 
law of which bee was unavoydably ignorant.: For if 
wee conſider the riſe and originall of all Lawes, be- 
cauſe men kt:ew not when they did well, when they 
did evill, what was theirs what not theirs; they it- 
| S:rye Lawes to the end every min might know-bis 

uty and the penalty. of tranſgreſſing. Moreover, it” 
is 3 maxime.in our own Lay, that igrorarce thereof 
exculcth po man, but every man is preſumed to bee 
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at all come to ſome reaſonable knowledge mo 


(2) 
conuſant thereof, And it is a true ſaying , *Mifare 
eft jervitns ubi ju et Vagum aut 1mognetum, It is a 
miſerable ſlavery where the Law 1s tucertain or un- 
nowne ; a ivonder it was roall wiſe men even to the 
ingennons of the Profeffors of rhe Law themſelves, 
that the Law ſhould bee kept fo cloſe lockt np in an 
uakno:vac tongue, when the reaſon why the Lawes 
were firſt wrictet in that brackiſh French, was becauſe 
that Language was then beſt underſto0d_of thoſe 
whem thoſe lawesmott concernd(viz2.)the Normass, 
herefore bleſſed be Gag, it hath buen and till 15 
the Wiſdom? an1 Integritic of the Pantiamanr, 
to: make the Lawes ſo plain and obvious to every un- 
derſtanding, that every man might know his daty 
and his property. 

The Lawes of this Land are cyther Criminall or 
Civill; as for the cciminall Lawes they are not (o 
many or my{tcrious, bur with a little ſtudy a man 
may attain: to a competent knowledge thereof ; but 
for the Civill laives, eſpectally thoſe whic! concerne 
Lands, they are infiaitly lntricate, myſticall, and ex- 
penlive. Now becauſe when a Diſcaſe is knowne it 
ts halfe cured, that which I conceive is the cauſe 
thereof, is multiplicity and diverſity of Tenures, and 
Canveyances, together with the ſ-cret and clande- 
tine making of Conveyances. There are not fo lit. 
tle as Ten ſeverall wayes whereby men may _— 
eftires of [1heritance, upon every of which depends 
fuch innumerable quirkes and intricacies, a!l ofrhem 
having ſeverall-operations, that men which mike It 
their whole ſtudies all their lives long, can bardly if 
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Now that which 1 propoſe. for the Remedy of this 

CUIL i mn 
I, 

Hat all Eftates of [nhcritarces as well Free-hold 
as Copy-hold, might bee but of one Tenure, to | 
wit, Fce- ſimple. Entailes, my L. Cooke being Judge, 
having fo fetter'd and intangled mens Eſtates, that in- 
finite are the controverſies which do arife chereupon. 
And tothe end no man might be a looſer hereby nor 
any mans Property deſtroyed, certain Commiſſioners 
not of the ſame County might be authoriſed to A(- 
ſigne and apportion to every Lord of Mannor, ſome 
part of the Tenancy in liew of his chief Rents, Heri- 
ots, and proquiſites of Courts,&c. in caſe the Lord 

and- Tenant did not agree between them(clyes. 

2. That there might bee but one kind of Convey- 
ance for all Eſtates of Inheritance,(vsz.) a Feofment 
in fee executed with Livery and Seifin, or atturnment 
and intelement in the proper County. 

3. That every Leaſe longer then foe Seven yeaTres, 
and all Wills that concerre Lands, ſhou'd be by wri- 
ting to be inrolled likewiſe, as aforeſaid. 

If this were doxe, 1 am perſwaded the Lay -— 

1. Would be reduced into one conſiderable volume, 

which now a ſmall Library doth not containe ; and 
there being but one Tenure ard one kind of Conyey- 
ance, cyery man almoſt without Hercu/zan labour 
might artaine to ſome competent knowledge thereof. 
And ] would gladly knew, why there ſhould bee ſo 
many forts of Conveyances when one will ſerve the 
turne ; unlefle it be to make the Law more myfticall. 

Frufirs fit per plura qued fieri pofiit per pauciors, 

| A 2 2. The 


(4) 
2: The exceffive expence and'chargeable ceremo- 
Aics of Fines and Recoveries, would be (aved, x 


If in like manner all Conveyances were inrolled 

then would there be plain dealing aboye-boord. the 

, . 3 
Common-wealth (1.) ſhould bee ſure of rheir EC- 
cheats and forfcitures upon any Treaſon committed 
or otherwiſe. 

2. Purchaſers ſhould deale upon ſuregrounds,and 
aot purchaſe a multitude of ſuites aud rfoubles, in 
ſtead of an eftate- 

3. Farmers ſhould be ſure of their bargaines, when 
they are ſure their Landlcr1s have good eftates. 

4. Creditors ſhould be ſure of their Debrs,whereas 
no men of very great eſtares in Lands, fo convey 
and intangle them, that a Creditor can take no ad- 
vantage againſt them, | | 

5. Menupon Marriages of their Daughters ſhall 
be much more ſure-of Joinfures and in gene1]l,in 
all Contra&s and bargaines there would bee much 
more certainty, which 15 the mother of quiet and re- 
poſe ; whereas now who ſees not the innumerable 
controverſies doe ariſe upon ſecret and clandeſtine 
Conveyances : alſo what abudance of Suites are 
commenced von ſunpofirion thar they have righ: but 

cannot come to know the certainty b: cauſe they can 
not come to fight of Evidence. How many poore 
Widowes, Orphans, and others looſe their right by 
reaſon thetr Evidences are imHezeled. Theſe and 
many more miſchiefes would be remedied by inrole- 


ment of Conveyances inthe County. 
OD Now 
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: (s) | 
New next of all lt vs eoufbder what may bee the Incone 
veniencies which may ariſe berenpen. 


And fiſt ic mxy be objeRed, that for Copy-holls the alce- 
ration would b:e very great ; and that ajl Copic-bolds pails 
by Surrender which doe amount to almuch as the lacolzmeat 
mentioncd, 

For antwer thereunto ic is confeſſed, That Capic-hold E- 
fates by reaſon thereof, are not lyable co fraudulent Conyey- 
ances, and therefore there doe not ſo many luites ariſe Concer- 
ning Copic-holdg as of Free-hold, Yer notwithftanding, they 
being not extendible for Debts (which 1s a thing, very unrealo » 
nable in my j':dgement, thac a man ſhould haze any Eftace not 
lyabie to che payment of hus Devts) bur chiefly, becauſe chey 
retaine in thera as yer more of Villen:ige and {livery , by rea- 
ſon of the arbitrary Fines, Herriors, Oathes, and {uires of Court 
due to the Lord then is well.confiftent wich the Freedom? and: 
liberty of Engls/h-men. And tothe end che Law might bee the 
more cake and plaine to be underſtood, and all occahhons of 
Controverkes aſm.ich as poſſivle-might be removed, ] luppole 
it beſt that as atoreſ(a1d, all Etaccs at-Inheritance of Copte- 
hold might bee made free, and all lefler Eſtitcs made onely 
lyableto certaine Rents, as of Free hold lands, 

2+, It may bee objz&ed, That it would be mconyenient to 

* takeaway Entailes, whereby ſome would laole the benefit of 
Reyerlions after thoſe eftites ended. As to that, wee knyw eve= 
ry Tegant intayl] atthis day may at his pleature make it Fee- 
fimple. And for any thing elite may bee {ayd therein, my Lord 
Cooke in his fir? Inſtitutes fol. 19.6 ſhall anſer for mein 
theſe words, ( When all Eftates were Fee-ſimple, then were 
Parchaſers ſure of their Purchaſes, Farmers of their Leaſes, 
Creditors of their Debts, the K ng ani Lids had their Eſ- 
cheates. Forfettures Wardihips and ther profits of their Seig- 
niorees ; and for theſe an for other lite cauſes, by the wiſdome 
of the Comm m-liw, all Ef-nes of inheritance were Feee 
fSmple;, and what Contentions and. m:(chtefgs have crept inta 
the quiet of the Law by _ fetrered [nhernanees, daily 
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Experience #64cheth ws.) So that ſor this chapge there is a ſuſhi» 
cient Prefidett, the ancicpt Common. law of this Land, and the 
adyice of him who knew the Lawes of this land aſwell as 
molt that eyer ſtudicd the ſame, (viz.) the Lord C ooke. 

vo 


T hen alſs concerning the Inrolments aforeſaid, — 

'T+ It may be objeRted, That a man cannot borrow mone 
upon a Morgage without letting the Countrey know heel? 
BOW as forthat ] conceive it 00 great matter, if hee that is rich 
bee ſo eftecmed, and hee that is poore be fo reputed. 

2, But then the maine objeftion will bee, There be many 
Conveyances which if examined would be found defetive, 
whereby Eſtates which haye long continued in a Family might 
bee carried away to others. which in ftezd of cnding Contro» 
yerſies would beget new. 

For anſwer to which, that admit it were ſo, yet that would 
be but onely for the prefeht, and after the firſt Suit it would 
be ſetled for Poſterity. Moreover, it would but helpe thoſe to 
poſicfſion to whom the Law had given moſt right. 

Bur for remedy of ſuch like Inconveniencies, was a profita- 
ble Statute made 1n the 21. yeare of King James, (viz.) That 
aſter 20, yeares quiet Poſicfſien, no aRion ſhould bee com- 
menced, unlefle in caſe of Infancie, Coverture, er the lrke ; 
which Statute if it were inlarged and put in execution would 
ſalve that fore ſufficiencly, s 


The next Propoſall for to remedy delayes in Suites, aud to 
take away exceſſive Charge ; is to take away Arteſts in the 
beginnipg of ſuites. It would require a volume of it ſelfe to 
ſhew the exceflive expence, the great delayes of Juſtice, the 
briberies and extortion by Skeriffes and Bayliffes, the batteries, 
barbarous cruelties, and many times M urthers, and many other 
— pc which doe flow from this wicked fountaine of 
Arreſts. 

As for Example ; a Noble-man or Great man, ewes me 
10, or 20.1. perhaps for wages or ſome other thing, for tywice it 
may 


(7) 
may beeten times my deb, J cannot get him arreſted, and ute 
till hec be arccfted } can never 10 much as procced in my ſuire ; 
and if after disburiemcar of a great ſumme, ] ger him appre» 
beaded 1 ſhall have ſome fivathillings allowed cowards it by 
the Court. So if a man live in ſome Priviledged places, or ta- 
ther which uſurp kuch prixiledges there they lecyre themlelyes, 
and bee their Eflates never ſo great can by no meanes be layd 
held on te pay their juli debts. 1r would betoo tedious to give 
inftances of ſculking wandciog perſons, and of lome that ic» 
cure themſelyes by the company of lewd and delperate fellows, 
that they can not be apprehended without abundance of charge 
and oftentimes danger ot life ; thefe Milchiefes are fo wefl 
knowne that I need not furcher fer them forth, Lappealets 
many mens experience, whether if the arreſt of diyers perſons 
would nat coft chem more then all che charges of Suite beſides, 
pay and their proper Debts to boot; and how many yeares 
men may wait through che corruption of under-Sheriff:s and 
their Bayliffes, before they can ger a Debtor arrefted, when if 
they were once taken the ſuite would come to Ex-cutien in 
three quarters of a yeare at moſt without much charge, 


Now for remedy hcreof, ] ſuppoſe a ſufficienr Summons 
might ſerve curne well enough, and ſo in default of not An- 
ſwering, the Plaintiffe upon proofe and evidenc+ given might 
proceed co Judgement and Execution, For my owne parc [I 
confeſle. 1 tee no fatistaRory reaſon bur that every man, xſwell 
8s Tradeſmen, might bee brought withia the Statute of Baneh- 
rapts. All that ever a Tradeſman hath mult be fold to pay his 
Debts ; and why other mens Eftaces who are as juſtly indebt= 
ed, as they, ſhould not 3 ip true reaſon I doe not underſtand, 
The Law ſcemes to me, too mild and remiſle againſt the eftates 
o Debtors, and againſt cheir perſons as much too rigid aad 
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Another Propoſal is, thar E xperience doth ſhew what very 
great delayes'and intellerable charges arite, from being reſled 
from Court co{.ourt, (viz) from Chancery to Common-law, 
and ſoback againe ;. nay, ] angyyeriwaded that not one caulc 
ot tenne, elpecially if of any conſequence, but firft or laſt comes 
into the Chancery tmexrly for delayes ; by which © meancs 
peaceable minded men, will rather give away halfe heir right 
then be troubled to ue for it. | ": T4 

Now'the iem:dy hereof, I ſuppoſe might bee to impewer 
the Common-law Courts with'equitable JurisdiRion, that the . 
ſame Court might aſwell derermige the Equity, as the Law of 
every Calc. _ 

. 'Another thitg very neceſſary would bee, That-the AR for 
reliefe of Debtozs might extend to perſons which now are, or 
hereaſterſhall-be Impriſontd. 


Laftly, it were to bee wiſhed, That the Committee for the 
Regulating of the Law; would procure ſome learned in. che 
Lawes who might be well Fee'd for their paines, to argue and 
ſet forth before:them the Iaconyeaiencies oh the onefide with 
the profir, and commodity on the other which may ariſe on 
theſe orthe like Alttrations, their worke would be much more 
eake, and they chem{clyes che b:tter able ro ponder and yudge 
what is fit to be. done ; ';t would nor bee Time, labour, er .mo- 
ney ill. ſpent. to procure good and whol{ome Lawes for our 
ſelyesand Poſteciry. | 


30 742. 1651, | TY 
By JOHN SHEPHEARD, 
- Student at Law, 
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